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Michael Corwin
Jeannine Dillon
RELEVANT STATUTES 2U.S.C. § 434(b)
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2U.S.C. § 441a(a)(7)(B)
2U.S.C. § 441d
2U.S.C. § 441a(f)
11 CFR. § 100.26
11 C.FR. § 100.52(d)
11C.FR. § 109.21

INTERNAL REPORTS CHECKED: Disclosure reports
FEDERAL AGENCIES CHECKED: None
L INTRODUCTION
This matter involves alleged coordination between Russ Carnahan and Russ Carnahan in

Congress Committee (“the Committee’™”) and Veritas Research, LLC (“Veritas”), Michael Corwin,

10n November 7, 2011, the Committee filed an amended Statement of Organization naming John R. Truman as its
new treasurer.
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1 and Jeannine Dillon, in the creation and publication of a website attacking Ed Martin, Representative
2  Carnahan's opponent in the 2010 general election in Missouri’s 3™ Congressional District. The
3 website focuses on the results of a three-month investigation by Corwin and Dillon, and it purports
4 to document Martin’s role as an employee in the St. Louis Archdiocese in 1998-2001 as it responded
5 to allegations of clergy sexual abuse. Corwin and Dillon are prominently featured as the creators of
6 the webaits, and notices on the site state that they ate solely respensible for its content. Complainst
7 Ed Martin exsentinlly asveris that the website, ThaRemifidMurtin.com, conittited an ixapraperly
disclosed coordinsted eammunication aad shanld have included a discisimsr sﬁm thizt it waos paid

9 for and authorized by the Committee. The complaint basas its allegations on the Committee’s

1280443220329
(- -]

10  reported payments fox: media-related consulting and research to Veritas, a limited liability company
| 11 formed by Dillon, and the proximity in time of one of the payments to the date the website domain
| 12 name was registered. The complainant concludes from these facts that the Committee fully or

L 14 Upon review of the complaint, responses, and available information, it does not appear that
- 15 the website satisfies the content standard of the Commission’s coordinated communication
16 regulations, a nogessury requiremont for 2 comnmmication to be considered coordirmfed. Thexefore,
17  the Office of Goneral Coan=el reconemends thet the Commiiasiim find no resaun to believe that
18 Repres:miative Camahan and the Committee violated 2 U.S.C. § 434(b) by failiug to report in-kind
19  contributions in creation and posting of TheRealEdMartin.com website and 2 U.S.C. § 441d by
20 failing to include a disclaimer on the website. This Office also recommends that the Commission
21 find no reason to believe that Corwin, Dillon, and Veritas violated the Federal Election Campaign
22  Actof 1971, as amended (“the Act”), with respect to the coordinated communication allegation.
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The Joint Response of Corwin, Dillon, and Veritas (“Joint Response”), however, indicated
that Veritas, through Corwin, provided investigative services to the Committee without charge, did
not charge the Committee for media consulting and discrete research, and charged the Committee a
discounted price for fieldwork. These facts raised the possibility that Veritas may have made, and
the Committee may have accepted, either an excessive or prohibited contribution in the form of
services provided at no cherpe or at less than the asual and swrmal dlurge, depending on the value of
the services and Veritas's treatment under tox law. It also rdised a potential reporstihg viclatho by
the Comemittee. Bacause these issucs were mot raieed in the complaint, we notifiad Respondents of
these potential violations to provide them with an oppartunity to respond. TheCommitmeand.
Co.rwin, who worked as a subcontractor to Veritas through his own firm, filed supplemental
responses. See Attachments A (Committee Suppl. Resp.) and B (Corwin Suppl. Resp.).

Based on the supplemental responses and in light of the small amounts potentially in
violation, the Office of General Counsel recommends that the Commission exercise its prosecutorial

‘discretion and dismiss this matter as to the Committee regarding any potential violations of 2 U.S.C.

§8§ 441a(f) or 441b related to accepting in-kind or prohibited contributions in the form of services
provided at no charge or at a discount and any potential violations of 2 U.S.C. § 434(b) fot failing to
report amy such contributions. We also recomecend thar the Comserssian sxarcive its prosecuinrial
discretion eni dismiss this matier a; te Veritas asgarding any potantial vialations of 2 U.S.C.

§§ 441a(a)(1)XA) ar 441b for making an excessive or prohibited in-kind contributions in the form of
services provided at no charge or at a discount. Finally, we recommend that the Commission close
the file in this matter.

Corwin, Dillon, and Victor Arango, Ditfon’s husband and, jointly submitted a sworn response to the complaint.
The Joint Response apparently was submitted on behalf of Veritas as well, because Arango is the registered agent of
Veittas and was natificd of the complaint in his official capacity.
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I. FACTUAL AND LEGAL ANALYSIS

A. Factual Background

In or around April 2010, the Committee hired a me(_lia firm that subcontracted with
Corwin, a New Mexico private investigator with extensive experience working in political
campaigns, to conduct opposition research on Martin. The firm paid Corwin’s firm, Corwin
Research & Investigutions, LLL (“CRI”) a $2,500 retainex for that research. Joint Response at 3,
Ex. E. Subsequently, the Comunittee hired Verifas, a newly farmed company, to develop
information on Ed Martin's recosd, “intlding his past emplnyment, with an eye towsrd use in
future media communications.” Committee Response at 2. Veritas, a Colorado limited liability
company, was formed on J ul); 23, 2010 by Corwin’s former colleague, Jeannine Dillon, a former
television investigative news producer. Colorado Secretary of State records; Corwin Suppl.
Resp. at 2. Corwin apparently introduced her to the Committee. See Joint Response at Ex. G.
According to Cm Dillon operated Veritas as a sole propfietorship. Corwin Suppl. Resp.
at 1-2. Working together through Veritas, Corwin and Dillon conducted the research and
investigative work as authorized by the Committee.

Veritss's work for the Committee emtailed two reseexch trips to St. Louis that, according
to Veritns's invnices, consiateyl of getieral asid dccument zesearch, fieldwork, interviews, pre-
production research, and pre-production fiehiwork by Corwin and Dillon. See Joint Response,
Exs. A, B, C, and D. Dillon emailed the Committee an invoice in advance of tha first trip, from
August 12-15, 2010, reflecting a charge for a $4,500 retainer to be paid before the services began
and generally describing the services to be performed inclusive of travel expenses. Id., Ex. A.
More than two weeks after the second trip, from September 4-5, 2010, Dillon emailed the
Committee another invoice. /d., Ex. C. This second invoice contained a similar description of
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the services to be performed inclusive of all research and travel expenses, and it also contained
an itemized breakdown for work billed at an hourly rate, a discounted flat rate for field work,
source fees, and itemized travel exp?nses. all totaling $1,955. Id. The second invoice also
itemized services provided at “no charge,” including updating a memo, discrete narrowly-
focused research topics, and media consulting (emphasis added). /d. The Committee’s reports
to thre Comemission reflcet payments of these invoices on August 2 and Septexnber 27, 2010,
respectively. '

In the course of providing services to the Committee, Veritas and the Committee both
maintain that disagreements emerged over the development and presentation of Veritas’s research
and “the scope of future work.” Committee Response at 2; Joint Response at 4; Committee Suppl.
Resp. at 2. The Committee states that Veritas wanted to produce “a journalistic exposé” on Martin’s
role in the St. Louis Archdiocese’s response to allegations of clergy sexual abuse of children, but the
exposé was out of step with the Committee’s political interests. Committee Response at 2. The
Committee apparently believed Veritas’s approach would alienate Catholic voters. Joint Response
at 4, Exs. Fand G. \‘Iaitas,foritspan.viewedlheinformation it hatt gathered as a matter of grave
public interest, clowracterizing it as Martin's silence in the face of alleged child sexual abuse. Joint
Response at 4.

Accarcing to Respandents, cfter inaressingly heatad disuussions about the issus, including a
mid-September email exchange in which Corwin unsuccessfully argued that a recent comment by
the Pope about the Church’s response to clergy-child abuse inoculated the Committee against
charges of anti-Catholic bias, Veritas terminated its working relationship with the Committee. 7d. at
4, Ex. F; see Committee Suppl. Resp. at 2, In an October 4, 2010, termination email from Corwin to

Committee campaign manager Angela Barranco, Corwin maintained that Barranco had objected to
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releasing a video addressing the Martin-clergy abuse issue on You Tube, despite approval of such a
release by a Committee compliance attomey and the Democratic National Committee.® Id., Exs. G
and H. Corwin also said that he “donated huge amounts of time to an investigation” of the issue
(emphasis added). /d. He advised Barranco that he, Corwin, had consulted with his own compliance
lawyers and made clear that he viewed work conducted on the issue as belonging varlously to him
(“the nmserch is all mine™) and to him and Dillon (“[we] can take our work™); that they inteaded to
take the work anl use it in mame way; and that they wonld use it with “uleer disclosure that the wark
is ours ead not appraved by a campaign, candidate ar enmmitize.” Id. Corwin also advised
Barranco that Dillon would eontinue working with him and would not do production-related work:
for the Commiittee. /d.

Barranco responded by email to both Corwin and Dillon on October 6, 2010. Joint
Response, Ex. H. Barranco expressed disappointment but not surprise “as it has been clear to me for
some time that you were interested in a different direction for the project than we [the Committee])
were.” Id. She also disclaimed responsibility for Corwin and Dillon’s future actions involving the
issue, stating: “[fJrom this point forward Carnahan in Congress has nothing to do with this matter,
and we wish to have no future involveinent in it. We also urdersiand that we have no further debts

to you, as per your final inveice.” Jd: The following day, atcording te tha Comexttec’s avended

3Corwin's October 4, 2010, email does not expressly state that the You Tube video launch and the investigation he
referred to concerned the Martin-clergy abuse issue, but the Joint Response makes clear that it was. See e.g., Joint
Response at 3-5 (“Because of the exceptionally difficult nature of the subject of the investigation, pedophile priests
and child molestation, a rift developed . . ."; **. . . Barranco . . . grew increasingly reluctant to use the information
regarding Martin"s role on the Curia and the pedophile priest scandal”; “[rJealizing there was no way that Barranco
would approve using the information, a decision was made . . . to break away from the campaign™; and

... Corwin and Dillon decided to pmaceed gn their own, at their own expense with the Real EdMartin.com website
and video™) (emphasis addsd). )
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2010 Pre-General Report, the Committee made a third payment to Veritas for “research” in the
amount of $1,188.99.*

Veritas asserts that it delayed terminating its work relationship with the Committee until it
had invoiced and received payment for the work done on the second St. Louis trip and says it
consulted with two attorneys before it severed the relationship. Joint Kesponse at 4.

Ox September 29, 2010, two dhys aiter the Committee paid the second invoioe, Corwin purehased
the dommin aaese, “The Real Ed dartin.oom,” far $12, and he subsequnatly noschasai a yean of
webhasting at a total cost of $56. Complaint, Attachment J; Joint Response at S.
TheRealEdMartin.com website launched on or about October 19, 2010.° See Jo Mannies,
Democratic Researcher Offers More Details on Creation of Anti-Martin Website, St. Louis Beacon,
October 27, 2010 (“Mannies, Democratic Researcher”).

The website's home page describes its content as “the result of a three month investigation
that links Ed Martin—who is running for Missouri’s 3™ Congressional District—to the quiet
movement of pedophile priests within the St. Louis Archdiocese during the years he worked there.”
The “About Us & The Project” section of the website notes that the investigation reveals important,
previously expublished facts “the®t raise sericus concerns about Candidute Martin’s inteprity,

judgment end ability to smve the piblic as a Unites$ States Congressman.” A vidoo prominently

“The Committee had origixally reported this Octalyer 7, 2010 payment in its 2010 Pre-General Regort as made to
“VR Research” on 18% Street in Washington, DC. As noted in footnotes 3 and 8 of the First General Counsel’s
Report that originally circulated to the Commission, there is a company called “VR Research” with offices on 18*
Street and in Oakland, California. The Committee apparently did employ “VR Research™ as reflected by a
November 4, 2010, payment to the Oakland office of the company disclosed in the Committee’s 2010 Post-General
Report. Since neither of the original responses to the complaint referred to it, we opined that the amended report
may have been wnmenus, or conwerssly, tim the ymyment nmy hnve beoa to may fisr some: of the “no
charge”/dinnpemied susvices refimten in Vasitas's secotit invaiae. The suppleseental sespoman do not sited amy light
on this issoe.

SThe wabsit= contimaas to be available st hitp:/thereniedmartin, comiwww.theresledmariingom/BOME himl, but it
has now been revised.
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posted on the website features interviews of an alleged clergy abuse victim, his mother, and a former
Archdiocese employee. Corwin and Dillon also uploaded the video to YouTube. Joint Response

at 1. Other content on the website includes an extensive narrative of Martin’s role as a member of
the Archdiocese Curia (a governing board) and director of its Human Rights Office, the
Archdiocese’s handling of child sexual abuse allegations, details of the lawsuit filed by the family of
the slleged victin against the Archdiocese, and other relevant information.

Corwin wrote the wnbsite content, Ditlon prepared the video, and Ammngo designed and
created the website without compensation. Joint Response at 5. Statements thronghout the website
read, in pertinent part, that the website complies with FEC Regulations 11 C.F.R. §§ 100.26,
106._155 and 100.94, that the information within it has not been “paid for, endorsed, or approved by
any . . . candidate or campaign,” and that Corwin and Dillon are solely responsible for its content.
Committee Response at 2; Joint Response at 5. The Committee issued a press statement denying its
“knowledge, encouragement or authorization” of the website. See Mannies, Democratic Researci:er,
supra; see also Jake Wagman, Carnahan Campaign Blames Anti-Martin Website on Rogue
Researchers, St. Louis Times Dispatch, October 27, 2010.*

B. Legal Analysis

L. Mww

Under the Act, no person may make a contribution, including an in-kind contribution, to
a candidate and the candidate’s authorized political committee with respect to any election for
Federal office that, in the aggregate, exceeds $2,400. 2 U.S.C. § 441a(a)(1)(A) (2010 election
cycle); see 2 U.S.C. § 431(8)A)(i); 11 C.F.R. § 100.52(d)(1) (defining “contribution” as

¢ The Committee initially misreported in its 2010 October Quarterly Report the first two payments to Veritas by
listing an incorrect address for Vezitas in Tucson, Arizona, rather than in Colorado. The Committes amended its
reports after a blog traced the misreported Tucson address to a research program at the University of Arizona called
the “Veritas Research Program.” See 24thstate.com, The Two Suspect Payments in the Carahan Catholic Attack,
Oct. 25, 2010.
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including in-kind contributions). Corporations are prohibited from making any contributions in
connection with a federal election. 2 U.S.C. § 441b. The Act defines in-kind contributions as,
inter alia, expenditures by any person “in cooperation, consultation, or concert, with, or at the
request or suggestion of, a candidate, his authorized political committees, or their agents . ...”
2U.S.C. § 441a(a)(7)(B)(i). No candidate or political committee may knowingly accept a
contribution in violation of the Act. 2 U.S.C. § 441a(f). A political committee must disclose all
contzbutions it receives, including in-kind contributions. 2 U.S.C. § 434(b); 11 C.F.R.

§§ 104.3(a), 104.13(2)(1).

Under Commission tegulations, a communication is coordinated with a candidate, an
authorized committee, a political party committee, or agent thereof if it meets a three-pronged test:
(1) it is paid for, in whole or part, by a third party (a person other than the candidate, authorized
committee or political committee); (2) if at the time of the events at issue, it satisfied one of four
“content” standards;’ and (3) it satisfies one of six “conduct” standards. See 11 C.F.R. § 109.21.
Three of the fo_ur content standards pertinent to this matter require that a communication be a “public
communication” to be considered coordinated.® See 11 C.F.R. §§ 109.21(c)(2) (a public
comnmmication thit republishes cumpaign materials); 109.21(c)(3) (a public commusication (mt
expressly advoratas the eiectian or dufeat af a Fedeml cawtiidate); and 109.21(c)(4) (a public
conyauniaation ihat references a clearly identifiad candidite and is publicly distributvd in the
candidate’s jurisdiction 9Q days or fewer hefore an election). The term “public communication”™

encompasses certain types of general public political advertising such as broadcasting, newspaper,

*The Commission promulgated a fifth content standard to comply with a court decision in Shays v. FEC, 528 F.3d
914 (D.C. Cir. 2008). That standard, which enconspasses public conurenicatiusis that are tie fenctional eyuivafent
of express advocacy, is not applicable in this matter because it did not become effective until December 1, 2010,
See Explanation and Justification, Coordinated Communications, 75 Fed. Reg. 55,947 (Sept. 15, 2010).

®The fourth content standard, electioneering communications, encompasses only broadcast, cable, and satellite
communications and is not relevent here. Sze 11 CF.R. § 100.29(cX1); 2 U.S.C.§ 434(f)(3)(A).




12044320237

10
11
12
13
14
15
16
17
18
19

21

First General Counsel’s Report
MUR 6414 (Carnahan in Congress Committee et al.)
Page 10

and mass mailings, but it specifically excludes Internet communications other than those placed for a
fee on another person’s website. 11 C.F.R. § 100.26; see also 2 U.S.C. § 431(22).

Additionally, the Act and Commission regulations require all public communications made
by a political committee and political committee websites to include a disclaimer stating that the
committee paid for the communication. 2 U.S.C. § 441d; 11 C.F.R. § 110.11(a). Communications
paid for by other persoms require disclaimers only if they constitute electioneering comnmmunications
or public uomnumhmtim; that expressly-advocair the eleotior ar datoat of a clenrly fdentitied
Fedezal cendidate or salicit contributions. 11 CF.R. §§ 110.11(n)(2), (3), and (4); 2 U.5.G. § 441d.
Such disclaimers must identify the person who paid for the communication and state whether or not
they are authorized by a candidate or a candidate’s authorized committee or agent. 11 C.F.R.

§8 110.11(b)(2) and (3).

The complaint maintains that the website constituted an improperly disclosed coordinated
communication between the Committee and Representative Carnahan and Veritas, Corwin, and
Dillon. See Complaint at 1, 4. It also alleges that the website failed to include a disclaimer
noting that the Committee paid for and authorized the site. /d. at 2-3, 5.

The complaint centers on the allegation that the Committee’s paynwehts to Veritas wholly
or prtially finonced tie webeite. The vomplaint umecifically alleges that the website satisfies the
coordinated communications coatent standard at 11 C.F.R. § 109.21(c)(4) because it clearly
identified Ed Martin as a candidate and was publicly distributed in Martin’s congressional
district 90 days or fewer before the November 2, 2010, election, as it was widely available on the
Intemnet as of October 18, 2010. Id. at 3-4. The complaint also asserts that the website satisfies
either the “‘substantial discussion” or “former employee/independent contractor” standards of the
conduct prong at 11 C.F.R. §§ 109.21(d)(1) and (5), respectively, and relies on the same central
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facts for both allegations: that Corwin, Dillon, and/or Veritas created and produced the website
after substantial discussion with, or b_ased on the Committee’s plans and needs as conveyed by,
the Committee, Carnahan, or their agents, because (1) the Committee made payments to Veritas;
(2) Corwin and Dillon are associated with Veritas; and (3) Corwin and Dillon, the website
creators, registered the website’s domain name just two days after the Committee’s last apparent
payment to Veritas and launched it just before the generul election to help Camahan by attecking
Martin.’ /il at 3-4. Fingtly, the moraplaimt posits that the payment prong i satisfied begause thr.
Committee “fully or partially” paid for the wehsite, citing the August and September payments
to Veritas totaling $6,495. Id.

The Joint Response and Representative Carnahan’s response, which the Committee has
adopted, maintain that the website fails to constitute a coordinated communication, noting that
the content prong has not been met because only Internet communications placed for a fee on
another’s website are considered “public communications.” Committee Response at 3; Joint
Response at 1-2. The Committee states that it believes Corwin and Dillon developed and
published tiie website after Veritas ended its relatienship with the Committee. Comenitree
Response at 2. Although the Commiittes acktiowledges the pussibility thet the website “mas
have droren oa msenrdir” Corwin aed Dilinn conducted whiin workirrg for the Commitiee, it
demias thot Camshan er the Cammitiee autimrizad the websit or had contral over its cantent or
the circumstances of its publication. Id.

The Joint Response instead asserts that Corwin and Dillon proceeded independently with the
website at their own expense following their disagreement with and break with the Committee. Joint
Response at 4-5. They specifically deny that the Committee compensated Veritas or the individuals
associated with creating the website for any work relating to the website. /d. at 3. Although the
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Joint Response acknowledges they were paid for work conducted for the Committee, the Joint
Response asserts that Veritas was paid for “other actions unrelated to Internet activity,” and that
there was no legal bar that precluded Veritas and its related individuals from creating the website.
Id. at 2. Finally, the Joint Response appears to address the conduct standard, stating that they had no
discussions with Barranco about publishing a website to release information about the Martin-clergy
abuse issue, that neither Barranco wor the Committos uRtimately approvesd a video, that the
Cummittee ditl not endoese or aathorize thee website or the video, and that neithee the website nor the
video was evar presented e the Commiittee. /d, at 4 and 5.

It does nat appear that there is reason to believe that the respondents engaged in unlawful
coordination under the Act and Commission regulations. The website is not a required *public
communication” under Commission regulations. As noted above, the Commission has exempted
Internet communications from the definition of “‘public communication” other than those placed for
a fee on another person’s website. Although it appears that the Committee may have paid Veritas, at
least in part, to gather some of the information ultimately displayed on the website, on the facts
presented here, such payments do not amount to the Connmttee having placed an internet
conmmunicatien on amother’s website for a fee.’

Mmreover, the Septambar and Ootober ezanils betwnen the Cammmittee and individeals
associated with Veritas present a compelling case that the Committee did not, in fact, engage in
coordinated conduct. See 11 C.F.R. § 109.21(a)(3), (d). Those contemporaneous exchanges
demonstrate that the Committee did not want to rely on the Martin-clergy abuse allegations because
it believed that such an attack would backfire by alienating Catholic voters. Joint Response, Exs. G -
and H. Rather, the preponderance of the available facts — including those emails — shows that

SThe same analysis would apply to the placement of the website video on YouTube since one does not pay a fee to
place immn on YouTobe.
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Corwin and Dillon crafted and developed the narrative and prepared the video content on the website
because they wanted to communicate their view of the issue to a mass audience notwithstanding that
the Committee declined to do so. /d. Corwin’s October 4 resignation email, further amplified by the
discussion in the Joint Response, indicates that a video concerning the Martin-clergy abuse issue was
discussed with the Committee. But the Joint Response specifically states that no discussion took
plu'ae with Barrarco about setting up a website to release the infonmation, and no cae from the
Committee was shown or approvad the webrite gontent or vidon. Jaint Response at 4.'°

In aum, bacause tha website doas nat constitute a “public comsaunication,” the contant
standard has not been met. Further, as noted, there is no basis to conclude on these facts that the
conduct prong would be satisfied. The Committee therefore did not receive a coordinated in-kind
contribution from Veritas, Corwin, or Dillon, none of the Respondents was required to post a
disclaimer on the site, and the Committee had no reporting obligation relating to the website or
payments to Veritas. Accordingly, we recommend that the Commission find no reason to believe
that Representative Carnahan and the Committee violated 2 U.S.C. §§ 434(b) and 441d.
Additionally, we recornmend that the Commission find no reason to believe that Veritas, Corwin,
and Dillon violated tho Act witl_l regard to TheRealEd®artin.com website.

2. -Kind Contrilution jer the Fopm of Inventi
Provided at No Charge or at a Discount

The services listed as provided at a discount or at “no charge” in Veritas’s second invoice

ive/Onposition Research Services

and Corwin’s statement that he donated “huge amounts of time” to the investigation raise

Once the website went live, the campaign called upon Martin to address the issue raised by the website. See Jo
Mannies, Democratic Researcher, supra, see also Jack Wagman, Martin Files Complaint over Website Done by
Researchers Who Workesi for Carmahan, St. Louis Post Dispatsh, Oct. 29, 2018, Nasetheless, that action does nee
support a conclusion that there is reason to believe the Respondents engaged in unlawful coordination. First, the
activity does not constitute actionable “coordination” standing alone, and no other evidence suggests that the parties
in fact secretly coordinated here. And most importantly, not only do the Respondents deny coordination, their
internal email traffic from the time in question refutes any inference that they did.
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concerns that Veritas may have made, and the Committee may have accepted, a prohibited in-
kind contribution, depending on Veritas’s tax status, or unreported excessive contribution.
Unless specifically exempted, the provision of goods or services without charge or at a charge
which is less than the usual and normal charge for goods and services is a contribution.

11 C.F.R. § 100.52(d)(1). The usual and normal charge for any services, other than those
provided by an unpaid volunteer, is determined by reference to the heurly ur piecework charge
for the serwices at the mm:netuially' reasonabin rate mevailing at the time the services were
readered. 11 C.F.R. § 100.52(d)(2). A committee’s receipt from a vendor of a complimantary |
item ar the purchase of goods er service at a discount does not result in a contribution if the
discounted goods or services or the complimentary item are made available in the ordinary
course of business and on the same terms and conditions offered to a vendor’s other customers
that are not political committees. See MUR 5942 (Rudolph Giuliani Presidential Committee);
Advisory Opinion 1994-10.

Both the Committee and Corwin maintain in their supplemental responses that no in-kind

contribution resuited from Veritas’s discounted or “no charge” services. Veritas did not file a

response, and ppears to be inuctive, as it is considered “delinquent” undér Colorado law for failing

to file a poriadic report that was due ta1 Sepgember 30, 2011. And, in any event, Corwin atanis thiat

he provided virtually all of the services at issue as a subcontractor to Veritas, and he provides

information about those services as well as the uncharged services Dillon provided under Veritas’s

aegis.!

‘The Committee asserts that it paid the usual and normal charge for Veritas's services because

it understood Veritas would bill it on a flat-rate, per-project basis rather than at an hourly rate, &

In the email forwarding his response, Corwin indicates he had been in touch with Dillon who had not decided whether

to respond.
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common arrangement with research consultants. Committee Suppl. Resp. at 1, 3. According to the
Committee, the second invoice reflects this arrangement in its statement that the “[f]ee includes all
research services and all travel-related expenses for two-person team.” Id. at 2; see Joint Response
at Ex. C. As further suppert that the full fee was paid, it also points to Barranco’s statement in the
October 6, 2010, email that the Committee understood it owed nothing further for Veritas’s work
and the absence of a demand for payment in Corwin’s October 4th email, scat after he consulted
witis his «wn aempliante lawyess. Comnmittae Seppl. Resp. st 2-3. As for the invpieo’s itemized list
of services provided at mo charge or at a discount sed Carwin’s email reference to donated time, the
Committee simply states it “cannot speak” to what led Veritas to identify discounts on the invoice ar
to Corwin’s statement, and it has no information that Veritas provided it with any special
accommodation not extended to other customers. Id. at 3.

Corwin makes no mention of a flat-rate arrangement in his sworn supplemental response.
Instead, he states that he helped Dillon prepare Veritas’s invoice as the more experienced
investigator based on his own customary business practice and that the $85 per hour rate was the
same rate CRI charged all of its clienits. Corwin Supp. Resp. at 2, 4. Presumably, Corwin used
CRI's rate bscaurm Veritss, a two-month ¢cid compuny operutod by DiHon, a full time graduate
sturtard «t the time, hnd no ongoing business practice.

Corwin estentially mmkes two arguments: (1) that denated, disconnted and “no eharge”
services were provided in the ordinary course of business and on the same term and conditions as
provided ta non-political clients, and (2) presumably in the alternative, that even if the
uncompensated and discounted services were in-kind contributions, their total value was less than
the $2,400 contribution limit in 2010 so Veritas, which Corwin represents was a “‘single member”

LLC “treated as a sole proprietorship,” made no excessive or prohibited contribution. /d. at 1-2.
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Corwin does not specifically state that Veritas was treated as a sole proprietorship “by the IRS,” a
phrase he expressly uses to describe his own firm, CRL J/d. An LLC 's tax treatment governs
whether any contributions made by it are treated as a corporate contribution, or in the case of a
single natural member LLC, as a contribution by the member. See 11 C.F.R. §§ 110.1(g)3) and (4).

In support of his “ordinary course of business” argument, Corwin provided numerous
tedacted invoicss amd a few emails related to CRI's reain businene, investigating cases for civil
plaintiff aed criminal dafemie counsal, fn shaw that he sometimes waived bis ovm Dosopensition of
provided same services canneated with investigations at no chsrge to non-politicel clients. Id. at 2-4
and attachments. For the most part, the invoicé show Corwin customarily issued itemized invoices
billing these clients at an $85 hourly rate plus travel and expenses but did not charge for certain
isolated items such as initial client meetings, mileage related to particular trips, and email updates.
Several of the invoices reflect flat-rates for pre-employment background research and witness
location information.

Importantly, Corwin also provided information about the nature and value of the invoiced
“no charge” services and the “huge amounts” of donated time Corwin refers to in the October 4®
email, Based on that informatics, it appears that the total value of thoye seivices was $3,743. This
figen can be braken dawn into three sets of services: (1) mrvites dirocted at guthezing and
presenting information aimed at convincing the Conmnittée to pursue the Martin-clergy abuse issue,
totaling $2,040; (2) discounted field work valued at $1,580; and (3) updated research and a
background check, apparently unrelated to the second St. Louis trip valued at $123.

The first set of services, efforts Corwin and Dillon undertook to persuade the Committee to
raise the Martin-clergy abuse issue in the campaign, accounts for more than half of the $3,743 total

amount. A significant portion of Veritas’s invoiced “no charge” services are attributable to these
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efforts — items described as “Prep Time Line/Updated Memo/7 hrs @ $85” and “Media Consulting.”
The time line/updated memo item refers to time Corwin spent immediately following the second St.
Louis trip updating a prior opposition memo in the hope that the additional information would
convince the Committee to use the Martin-clergy abuse issue ($595). Id. at 4-5. The media
consulting item involved two hours ($170) spent by Dillon educating the campaign about using “the
powex of video” to raise the issue. 1. at 5-6. Corwit: raaintains that Veritas chose not to charge for
three sarvioes bamuse it was unnkle ta canvince the Coepmittee i) uce thie insoe. Jd.

Varitas's effarts tn persuade the Committee to go forwaed with making the Maxtin«clergy
abuse issue public alsc include Carwin’s email reference to “huge amounts” of donated time.
Corwin s.ays he was referring in the email to the seven hours he spent updating an opposition memo
(the “Prep Time Line/Updated Memo” item) and about 15 hours ($1,275) he spent searching for
news articles about Martin’s involvement in the Archdiocese. /d. at 6. Corwin explained that his
characterization of the amount of time donated to the investigation represented a “deep feeling of
frustration” with the campaign for not *‘exposing Martin’s inaction in the face of real harm"” to
children. 74. Corwin says he did mot charge the Committee for the 15 hours lre spent searching for
news articlds becaure the Camemittee did not approve the work in adwance. /4. The $2,040 tutal
valus of these services is bnsed ah Carwin’s use of his $85 per hour custamary rate, inciading the
services Dillon provided. il at 5-7. _

Corwin does not address the second set of services: the discounted field work reflected in the
invoice. None of the CRI invoices he provided indicates that CRI customarily offered discounted
rates for fieldwork, and we have no information from Veritas to explain the discount. The value of
the discount appears to be $1,580. We reach this figure by subtracting the $800 discounted fee
Veritas charged and the Committee paid from $2,380, the non-discounted price for fieldwork
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performed by a two person team for two days (2 people x 14 hours [two 7-hour days] x $85/hour =
$2,380; $2,380 - $800 = $1,580).

The third set of services involves updated research and a background check, the remaining
“no charge” invoiced services totaling $123. Those services consisted of 15 minutes Corwin spent
updating a prior search on Amgen, a funder of stem cell research in which Martin’s family
apmrently owned stock ($21 [rounded) based en an $85 houtly m.te) and a second pre-employment
bankgronod check oma campaign canvaneor suspsotpd of arson at campaign hemdymurtoxs to
determine whether a prier vandor lmd missed anything in its background check ($102 [rounded],
equivalent to the rate charged for background ehecks in CRI invoices Corwin providad). /d. at 5.

Of the $3,743 in services Veritas provided at no charge or at a discount, the $2,040 in
services reflecting Veritas’s unsuccessful efforts to convince the Committee to pursue the Martin-
clergy abuse issue does not appear to constitute an in-kind contribution. Because the Committee
effectively rejected the work associated with these efforts and Veritas took the work with it when it
ended its relationship with the Committee, it does not appear that the services constituted “anything
of value.” Accordingly, it appears that at most, Veritas may have made an in-kind or prohibited
contribution totaling §1,703 ($3,743 - $2,040 = $1,703).

At this poing, we lack sufficiotit infonnation ta attxibute a definitive vabesiiom to any in-kind
or prohibited contribution resniting from Veritas's unbilled ar yeduced cost services to the
Committee. It is unclear whether the parties had a project-based/flat-fee or haurly-fee based
arrangement, whether the third payment to Veritas was attributable to the second invoice, and
whether or not Veritas elected to be treated as a corporation by the IRS. The available information
suggests three possible formulations: (1) that no or at most a $102 in-kind or prohibited contribution

resulted because the parties had a flat-rate/project-based payment arrangement for the second St.
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Louis trip that the Committee paid in full; (2) assuming that Veritas did not elect tax treatment as a
corporation, that an in-kind contribution resulted ranging from $514 to $1,703 such that Veritas did
not make, and the Committee did not accept, an excessive contribution; or (3) assuming that Veritas
elected to be treated as a corporation by the IRS, that a prohibited contribution resulted ranging from
$514 to $1,703. In any eveant, the amount at issue appears to be relatively modest and does not
appear to warrant further inquiry.

First, if the Committee had a project-based, flat rate fee arrangement with Veritas for the
second trip, ineludiog each of the inveived items with *“no charge,” thee Varitas did not make, and
the Committee did not accept, a prohibited or in-kind contrihution. However, the “no charge”
services pertaining to the Amgen search and Chris Powers background check, totaling $123, appear
to have been unrelated to the second St. Louis trip, and, if so, may not have been covered by a
project-based fee resulting in a non-excessive or prohibited in-kind contribution. Since the minimal
time spent on the Amgen research appears similar in size and type to the uncharged services Corwin
extended to non-political clients as reflected in the CRI invoices he provided, the amount may be
closer to $102 ($124 - $21 [Ampgen research rate for 15 minutes] = $102).

Seeond, if Veezitas did not elect to be teated as & corporation and the parties hed no flat-rate
agrestuant, at most the total value of servicer provided without charge and at a discount that could be
construed as an.in-kind caotribation was $1,703. In that aase, Veritas did not make, and the
Committee did not accept, an excessive cantribution because the contribution limit for 201Q was
$2,400 and neither Corwin nor Dillon made contributions to the Committee. That amount may be
reduced from $1,703 to $514 if the Committee's reported third payment of $1,188.99 to Veritas was
attributable to any of the services listed in the second invoice, a plausible scenario given that the

available information indicates that Veritas performed no other services for the Committee. See
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supra at 7 and fn 4. Under either or both of these circumstances, Veritas did not make, and the
Committee did not accept, an excessive in-kind contribution.

Finally, if Veritas clected to be treated as a corporation by the IRS, it is conceivable that
Veritas may have made, and the Committee may have accepted, an in-kind corporate contribution.
The value of any such contribution would most likely range from $514 to $1,703, depending on
whether the Committee’s reported third payment of $1,188.99 applies.

QGiven the lack of clarity about the fes ammgement betwenn the Camumittee and Veritas,
which directly ralmies to the value of any prokihited ar unreported exegssive contribution, the
absence of information about the purpase of the third payment to Veritas, and the uncertainty abaut
Veritas's tax status as an LLC, an investiga.tion would be necessary to determine whether
Respondents violated the Act in connection with the “no charge” and discounted services listed in
the invoice. In light of the relatively small amount potentially at issue, however, we do not believé
such an investigation is warranted. Accordingly, the Office of General Counsel recommends that the
Commission exercise its prosecutorial discretion and dismiss this matter as to the Committee
regarding any potential violations of 2 U.S.C. 8§ 441a(f) or 441b b); accepting in-kind excessive or
prohibited contributions in the forns of services provided at no charge or at a discount and as to any
poteatial violutinnr of 2 U.S.C. § 434(b) by failing to report any such contrihtntions. See Heckler v.
Chaney, 470 U.S. 821, 831 (1985). This Office further rocoremenils that the Commissien exercisa
its prosecutorial discretion and dismiss this matter as to Veritas regarding any potential violations of
2 U.S.C. §§ 441a(a)(1)(A) or 441b by making an excessive or prohibited in-kind contributions in the
form of services provided at no charge or at a discount. /4. Finally, this Office recommends that the
Commission close the file in this matter.
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RECOMMENDATIONS

L.

Find no reason to believe that Russ Carnahan and Russ Camnahan in Congress
Commaittoe and Jobn R. Truman, in his afficinl capaoity as treasurer, vinlasd 2 U.S.C.
§ 434(b) by fitiog to report in-kind contributions in thre form of a coordinated
expenditure for ThcRealEdMartin.com website.

Find no reason to believe that Russ Carnahan and Russ Carnahan in Congress
Committee and John R. Truman, in his official capacity as treasurer, violated 2 U.S.C.
§ 441d.

Find no remson to believe that Veritas, Research, LLC violated the Act with respect to
TheRealEdMartin.com website.

Find no reason to belicve that Mighael Corwin violated the Act with respect to
TheRealEdMartin.com website.

Find no reason to believe that Jeannine Dillon violated the Act with respect to the
RealEdMartin.com website.

Dismiss tiis matter s to Russ Carnahmn in Congress Comumitiee and John R. Truman, in
his official capacity & treanurer, regarding any potential violations of 2 U.S.C. § 441a(f)
or 2 U.S.C. § 441b by accepting in-kind contributions in the form of services provided
at no nhmarge or ut a disnonat, and as to any putmtinl viclaticams of 2 U.S.C. § 434(b).

Dismiss this matter as to Veritas Research, LLC regarding any potential violations of

2U.S.C. §§ 441a(a)(1)(A) or 441b by making an excessive or prohibited in-kind
contribution in the form of services provided at no charge or at a discount.

Approve the attached Factual and Legal Analyses.
Approve the apnrtmriaic lotters.
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10. Close the file.
Date f/fﬂé”'
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Daniel A. Petalas .
Associate General Counsel for Enforcement

%. Luckett

Acting Assistant General Counsel
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Dawn M. Odrowski
Attorney




